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Litian S. ILETO, an individual and
mother to Joseph S. lleto,
deceased; JosHUA STEPAKOFF, a
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and Alan B. Stepakoff; Minby
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Corporation; CHINA NORTH
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aka Norinco; Davis INDUSTRIES, a
California Corporation; RepusLIc
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MaabI, an Egyptian business ]
entity; ImBEL, a Brazilian business
entity; THE LOANER PAWNSHOP
Too, a Washington Corporation; ]
Davip McGek, an individual;
GrLock GMBH, an Austrian
business entity,

Defendant. :I

Filed May 28, 2004

Before: Cynthia Holcomb Hall, Sidney R. Thomas, and
Richard A. Paez, Circuit Judges.

Order;
Dissent by Judge Callahan;
Dissent by Judge Kozinski

ORDER

The panel majority has voted to deny the petition for panel
rehearing and petition for rehearing en banc. Judge Hall voted
to grant the petition for panel rehearing, and recommended
granting the petition for rehearing en banc.

The full court was advised of the petition for rehearing en
banc. A judge requested a vote on whether to rehear the mat-
ter en banc. The matter failed to receive a majority of the
votes of the nonrecused active judges in favor of en banc
reconsideration. Fed. R. App. P. 35.

The petition for rehearing en banc is denied.
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CALLAHAN, Circuit Judge, with whom Circuit Judges
KOZINSKI, O’SCANNLAIN, KLEINFELD, GOULD,
TALLMAN, BYBEE, and BEA join, dissenting from the
denial of rehearing en banc:

I respectfully dissent from the court’s decision not to hear
this case en banc. The opinion of the majority of the panel
improperly and inaccurately interprets California’s negligence
and public nuisance law to expand wrongly the exposure of
manufacturers. Furthermore, if California’s negligence and
public nuisance law were so unsettled as to allow for the
majority’s creative interpretation of California law, we should
have certified the issues to the California Supreme Court.

A

This is indeed a tragic case. On August 10, 1999, Buford
Furrow, a mentally troubled man who was prohibited by fed-
eral law from purchasing a gun, approached the North Valley
Jewish Community Center (JCC) in Granada Hills, California.
He was armed with a number of firearms. He entered the JCC
and proceeded to shoot and injure three young children, one
teenager, and one adult. Furrow fled the JCC and, later that
day, shot and killed Joseph lleto, a United States Postal
worker.

This action, as it comes before this court, is not against Fur-
row or even against the entities that sold the weapons to Fur-
row, but against the entities that manufactured the weapons
outside of California and sold them outside of California.

The plaintiffs allege that the defendant gun manufacturers
and distributors produce, distribute, and sell more firearms
than legal purchasers can buy, and that they knowingly facili-
tate, and benefit from, a secondary market where persons who
are illegal purchasers and have injurious intent obtain their
firearms. Plaintiffs do not allege that Glock* did anything ille-

'Glock is the manufacturer of one of the guns that Furrow used to injure
his victims. Glock is sometimes used as a shorthand reference to all the
remaining defendants.



6854 ILeTo V. GLock INc.

gal. Rather, they argue that Glock knew that the secondary
market “regularly provides guns to criminals and underage
end users,” but nonetheless failed to “exercise reasonable care
to protect the public from the risks created by the distribution
and marketing schemes that create an illegal secondary mar-
ket.”

Plaintiffs also assert a broad nuisance claim. According to
the plaintiffs, Glock’s marketing and distribution policies
“knowingly created and maintained an unreasonable interfer-
ence with rights common to the general public, constituting a
public nuisance under California law.” Plaintiffs allege that
“this interference is not insubstantial or fleeting, but rather
involves a disruption of public peace and order in that it
adversely affects the fabric and viability of the entire commu-
nity.”

The critical feature of these claims is their breadth. Again,
Glock is not alleged to have done anything illegal. Rather, its
liability is based on a theory that it failed to reduce profits
because it allegedly knew (or a factfinder might find that it
should have known) that its heightened output (all of which
is legally sold) created a surplus in a secondary market, which
Glock allegedly knew was utilized by “criminals and under-
age end users.” How many other manufacturers or distributors
of products that find their way into California will be bur-
dened with similar allegations?

In the field of products liability, courts have extended con-
cepts such as duty and causation to encompass end users and
victims of defective products. Plaintiffs, however, do not
allege that the underlying firearms were defective. Neverthe-
less, the panel in countenancing plaintiffs’ theories takes
product liability concepts of duty and causation and applies
them to common negligence and public nuisance laws.

The potential impact of the panel’s decision is staggering:
Any manufacturer of an arguably dangerous product that finds
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its way into California can be hauled into court in California
to defend against a civil action brought by a victim of the
criminal use of that product. The manufacturer’s liability will
turn not on whether the product was defective, but whether its
legal marketing and distribution system somehow promoted
the use of its product by “criminals and underage end users.”
Thus, General Motors could be sued by someone who was hit
by a Corvette that had been stolen by a juvenile. The plaintiff
would allege that General Motors knew that cars that can
greatly exceed the legal speed limit are dangerous, and
through advertising and by offering discounts, it increased the
attractiveness of the car and the number of Corvettes on the
road and thus increased the likelihood that a juvenile would
steal a Corvette and operate it in a injurious manner.

B

This is not California law. The majority of the panel admits
as much when it writes, “[b]ecause we are sitting in diversity,
and there are no supreme court or appellate court decisions in
California that have addressed the specific claims alleged by
the plaintiffs, we must attempt to determine how the Califor-
nia Supreme Court might decide the issue.” lleto v. Glock,
Inc., 349 F.3d 1191, 1200 (9th Cir. 2003). | disagree. We
should not have attempted “to determine how the California
Supreme Court might decide the issue,” but should have certi-
fied the issue to the California Supreme Court to allow it to
decide the issue in the first instance (see section G). Further-
more, if we must predict what California law is, Judge Hall’s
dissent accurately reflects the considerations and precedents
bearing on the issues and explains why the California
Supreme Court would not rule in the manner theorized by the
panel.

C

The impropriety of the majority’s attempt to import product
liability concepts into common negligence law may be seen
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in its treatment of the California Supreme Court’s decision in
Merrill v. Navegar, Inc., 26 Cal. 4th 465 (2001). That case
arose out of another tragic incident in which a man armed
with rapid-firing handguns entered a law office in San Fran-
cisco and killed eight persons and wounded six before killing
himself. Id. at 472.

Plaintiffs, survivors and representatives of some of the vic-
tims, sued the manufacturer of the handguns on a common
law negligence theory. Id. at 470, 473. Plaintiffs sought to
hold Navegar liable for its decision to make guns available for
sale to the general public that it “knew or should have known
have ‘no legitimate sporting or self-defense purpose’ and
which are “particularly well-adapted to a military-style assault
on large numbers of people.”” Id. at 474. The California
Supreme Court, in a 6 to 1 decision, affirmed the trial court’s
grant of summary judgment for Navegar on the ground that
plaintiffs” common law negligence claim was barred by Cali-
fornia Civil Code § 1714.4. Id. at 491-92.

The majority here distinguishes Merrill by concluding that
plaintiffs’ claims are not barred by Cal. Civ. Code § 1714.4
and noting the differences between the claims in Merrill and
this case. lleto, 349 F.3d at 1200-02. The majority’s differen-
tiation of the claims in Merrill reflects a lack of appreciation
of California law.

The majority distinguishes Merrill on the grounds that,
there, the guns were alleged to be defective, whereas here, the
plaintiffs acknowledge that the products were not defective.
Id. at 1201. This allows the majority to opine that “this case

Again, Judge Hall’s dissent has the better perspective that this action
is a products liability action barred by Cal. Civ. Code § 1714.4. lleto, 349
F.3d at 1218-20. However, the scope of the panel’s opinion is enhanced
by the fact that Cal. Civ. Code § 1714.4 has been repealed. Nonetheless,
this does not mean that California law is as the panel opines. The repeal
of Cal. Civ. Code § 1714.4 was intended to preserve causes of action as
they would have existed had § 1714.4 not been enacted in 1983.
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is not a products liability case re-framed as a negligence case,
but rather it is a classic negligence and nuisance case.” Id. at
1202. This is not a classic negligence case.

The first element of a negligence claim is duty. Glock sold
the gun to a police department in Washington, and allegedly
facilitated the gun’s subsequent sale to a former police officer,
Dineen, who had a gun store. Dineen sold the gun to a gun
collector, who allegedly did not have a firearms license. He
sold it to another unlicensed gun collector, who allegedly sold
it to Furrow in Washington State. The concept that the manu-
facturer may be liable to the ultimate user or victim is
accepted in product liability law, but according to the major-
ity, plaintiffs’ claim is not based on product liability. Why
then should Glock be held liable for the criminal action of an
end-user of a product that is not defective?

The majority answers this question by conflating duty,
which is a question of law, with foreseeability. The majority
reasons:

The allegations here that the defendants created an
illegal secondary firearms market that was intention-
ally directed at supplying guns to prohibited gun pur-
chasers like Furrow are more than sufficient to raise
a factual question as to whether the defendants owed
the plaintiffs a duty of care and whether the defen-
dants breached that duty. As the California Supreme
Court has stated, a defendant’s duty of care extends
to those individuals a defendant puts at an unreason-
able risk of harm through the reasonably foreseeable
actions of a third party. Here, plaintiffs have alleged
sufficient facts for a reasonable jury to conclude that
through their distribution practices, defendants have
created an illegal secondary market targeting prohib-
ited purchasers that placed plaintiffs in a situation in
which they were exposed to an unreasonable risk of
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harm through the reasonably foreseeable conduct of
a prohibited purchaser like Furrow.

Id. at 1204 (internal citation omitted). This is a fancy way of
saying that, because plaintiffs allege that it was foreseeable
that someone like Furrow would obtain and misuse a gun,
ergo Glock has a duty to anyone who is harmed by Furrow’s
misuse of the gun.

This is not the law in California. Under California law, the
concept of duty in an action alleging common law negligence
is @ multi-pronged inquiry, and is not limited to determining
the foreseeability of harm to the plaintiffs. See Rowland v.
Christian, 69 Cal. 2d 108, 112-13 (1968). Moreover, under
negligence law, a defendant has no duty to control the con-
duct of a third party, absent a special relationship between the
defendant and the third party. Jacoves v. United Merch.
Corp., 9 Cal. App. 4th 88, 114 (1992); Martinez v. Pac. Bell,
225 Cal. App. 3d 1557, 1567 (1990).

The majority not only incorrectly determined that the harm
to Furrow’s victims was foreseeable, it also failed to address
any of the remaining factors in the duty inquiry. Specifically,
the panel failed to analyze: (1) the closeness of connection
between the conduct of the defendant and the injury; (2) the
moral blame attached to the defendant’s conduct; (3) the pol-
icy of preventing future harm; (4) the extent of the burden to
the defendant; (5) the consequences to the community of
imposing a duty to exercise care with resulting liability for
breach; and (6) the availability, cost, and prevalence of insur-
ance for the risk involved. See Merrill, 26 Cal. 4th at 477
(quoting Rowland, 69 Cal. 2d at 113).> As applied to plain-

3Unlike negligence, strict liability law has evolved past these barriers to
liability. Early on, California decided to impose strict products liability on
manufacturers and others in the chain of commerce, regardless of their
proximity to the injured plaintiff, of moral blame, and of the other tradi-
tional negligence considerations mentioned above. The courts reasoned



ILeTo V. GLock INc. 6859

tiffs’ allegations, none of these elements support the legal
conclusion that Glock owed a duty to the victims of Furrow’s
criminal actions.

D

The majority also improperly uses product liability con-
cepts of causation to determine that Glock’s alleged encour-
agement of the secondary market was the cause of the
underlying injuries. First, relying principally on cases from
other states, the majority concludes that it cannot disprove a
negative: it cannot find that Glock owed no duty to plaintiffs.
Second, relying on a medical malpractice case, Landeros v.
Flood, 17 Cal. 3d 399 (1976), the majority surmises that “it
was reasonably foreseeable that if Glock continued to foster
the illegal secondary market, a person like Furrow who was
prohibited by law from purchasing a gun would be able to
purchase one and use the gun in the manner that was the basis
for prohibiting such purchases in the first place.” Ileto, 349
F.3d at 12009.

This approach is contrary to the law that defendants do not
have a duty to control the activities of third parties, absent a
special relationship. In Martinez, a California court noted:
“Whether liability is based upon nuisance or negligence, the
scope of that liability has been similarly measured: It extends
to damage which is proximately or legally caused by the
defendant’s conduct, not to damage suffered as a proximate
result of the independent intervening acts of others.” 225 Cal.
App. 3d at 1565.

that the costs of compensation could more equitably be borne by the com-
mercial classes than the injured plaintiffs. See, e.g., Vandermark v. Ford
Motor Co., 61 Cal. 2d 256, 262-63 (1964) (holding that a manufacturer’s
and a retailer’s liability should be imposed irrespective of fault); Green-
man v. Yuba Power Prods. Inc., 59 Cal. 2d 57, 63-64 (1963) (holding a
manufacturer’s liability should be imposed irrespective of fault).
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As noted by Judge Hall in her dissent, this is the clear
import of Jacoves. lleto, 349 F.3d at 1222-23. There, the Cali-
fornia court held that the plaintiffs did not have a cause of
action against the store that sold a “confused, distraught, and
trembling” young man a rifle, which he then used to commit
suicide, because, as a matter of law, the store had no duty to
refuse to sell the rifle to the young man. Jacoves, 9 Cal. App.
4th at 118. The court explained: “In order to impose a duty
on Big 5 to refuse to sell the rifle and ammunition to Jona-
than, the complaint must allege that Big 5 knew, or had rea-
son to know, that Jonathan was reasonably likely to use the
rifle to harm himself.” Id. If a store that sells a rifle to a “con-
fused, distraught, and trembling” young man does not legally
foresee his use of the rifle on himself, how, under California
law, may Glock be said to have legally foreseen that a person
it did not know would buy a gun in Washington State, from
a seller Glock did not know, and proceed to shoot at children
in Los Angeles and kill a postal worker? Unlike the fact situa-
tion in Landeros — a case concerning a doctor’s alleged fail-
ure to diagnose and treat battered child syndrome — Glock
did not know, and could not have known of Furrow, or of any
of his victims.*

4Although not decided at the time the panel issued its decision, the Cali-
fornia Supreme Court’s opinion in Wiener v. Southcoast Childcare Cen-
ters, Inc., No. S116358, 2004 WL 964080 (Cal. May 6, 2004), indicates
that under California law Glock could not be held to have foreseen Fur-
row’s criminal actions.

In Wiener, Abrams deliberately drove his car through a four-foot-high
chain-link fence that enclosed a child care facility’s playground, killing
two children and injuring several others. The parents of the deceased chil-
dren sued the child care center alleging that the accident was foreseeable
and that the chain-link fence provided inadequate protection. The Califor-
nia Supreme Court affirmed a grant of summary judgment for defendants.
It reiterated that determining whether a duty exists involves the balancing
of a number of considerations, citing Rowland. 2004 WL 964080, at *3.
The court went on to state that its cases “analyze third party criminal acts
differently from ordinary negligence, and require us to apply a heightened
sense of foreseeability before we can hold a defendant liable for the crimi-
nal acts of third parties.” 2004 WL 964080, at *7. This is because, (1) “it
is difficult if not impossible in today’s society to predict when a criminal
might strike:” and (2) “if a criminal decides on a particular goal or victim,
it is extremely difficult to remove his every means for achieving that
goal.” Id.
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E

The panel majority’s holding that plaintiffs have a cause of
action under a nuisance theory is also contrary to California
law, as noted by Judge Hall in her dissent. lleto, 349 F.3d at
1223-24. Nuisance cases have uniformly required some prop-
erty to be protected against the nuisance. See City of San
Diego v. U. S. Gypsum Co., 30 Cal. App. 4th 575, 585 (1994).
Under the majority’s creative theory, “nuisance ‘would
become a monster that would devour in one gulp the entire
law of tort.” ” Id. at 586 (quoting Tioga Pub. Sch. Dist. v. U.S.
Gypsum, 984 F.2d 915, 921 (8th Cir. 1993)).

F

The disruptive impact of the majority’s decision is not min-
imized by the fact that this appeal is from the grant of a
motion to dismiss under Fed. R. Civ. P. 12(b)(6), nor is it mit-
igated by the fact that the majority’s interpretation of Califor-
nia law is not binding on California courts.

If the majority’s theory holds, gun manufacturers may have
massive and industry-transforming potential liability for all
gun-related violent crime in California. Furthermore, by con-
verting duty and causation into a foreseeability test, the
majority has created a standard that, as a practical matter, is
immune from motions to dismiss under Fed. R. Civ. P.
12(b)(6) or motions for summary judgment. The very fact that
a tragedy occurred — that someone was killed or injured by
the defendant’s product — makes its “foreseeability” a ques-
tion for the factfinder, the jury.

The practical costs of forcing manufacturers to defend to
juries all non-meritorious claims, as well as arguably meritori-
ous claims, for all injuries that occurred in California cannot
help but have a substantial impact on California’s economy.

The irony of the majority’s decision is that its creative
interpretation of California law also burdens the federal dis-
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trict courts. California state courts are free to disregard the
panel’s decision, but federal district courts in California are
not. Competent plaintiffs’ lawyers will surely file their actions
in federal district courts, citing diversity for jurisdiction and
demanding that the district courts follow the Ninth Circuit’s
interpretation of California law. As these cases will be filed
in federal courts, they will not provide the California Supreme
Court any opportunity to correct the majority’s interpretation
of California law.

G

The final irony is that the panel’s decision, its impact on
California and manufacturers, and its infringement on princi-
ples of federalism, were avoidable. Pursuant to Rule 29.8(a)
of the California Rules of Court, we could have, and should
have, certified the issues of California law to the California
Supreme Court.®

We last certified questions to the California Supreme Court
in Kremen v. Cohen, 325 F.3d 1035, 1037-38 (9th Cir. 2003).
In that case, we certified questions related to Internet domain
names and the tort of conversion. Id. We recognized that this
procedure is “reserved for state law questions that present sig-
nificant issues, including those with important public policy
ramifications, and that have not yet been resolved by the state
courts.” 1d. at 1037. We noted that certification would not be

The en banc call in this case sought certification of the issues of Cali-
fornia law to the California Supreme Court. There is precedent for certify-
ing a question to a state supreme court after a three-judge panel has
rendered an opinion. In Parents Involved in Cmty. Sch. v. Seattle Sch.
Dist., No. 1, 294 F.3d 1085, 1086 (9th Cir. 2002), a three-judge panel
heard argument and rendered a decision. Rehearing and rehearing en banc
were sought. Id. The panel then withdrew its opinion, granted the petition
for rehearing, and certified a question to the Washington Supreme Court,
even though the parties at oral argument had unanimously requested that
the court not certify the state law question to the Washington Supreme
Court. Id.
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appropriate to avoid a difficult legal issue or to sidestep our
diversity jurisdiction. 1d. at 1038. We indicated that we were
aware of the “burgeoning caseload of the California Supreme
Court” and “would not presume to certify a run-of-the-mill
case.” Id. Rather, in a case “that raises a new and substantial
issue of state law in an arena that will have broad application,
the spirit of comity and federalism cause[d] us to seek certifi-
cation.” 1d. Judge Kozinski, dissenting from the certification,
urged that “[c]ertification is justified only when the state
supreme court has provided no authoritative guidance, other
courts are in serious disarray and the question cries out for a
definitive ruling.” 1d. at 1044,

This case meets all these criteria. To the extent that Merrill
is distinguishable, as the majority contends, the California
Supreme Court has not provided authoritative guidance. The
panel’s opinion is likely to create disarray in federal and state
courts in California. Furthermore, reflection on the potential
consequences of the panel’s position cries out for an initial
determination by the California Supreme Court. Manufactur-
ers are often the “deep pockets” when innocent people are
killed or injured by the misuse or criminal use of dangerous
products. The panel would allow manufacturers to be sued
even though their products are not alleged to be defective and
even though the actual perpetrator of the injury acted crimi-
nally, simply because the manufacturer allegedly sought to
market more goods than the plaintiffs believe the market
could safely handle.

Certification of this case is supported by our decision in
Torres v. Goodyear Tire & Rubber Co. Inc., 867 F.2d 1234,
1239 (9th Cir. 1989), certifying to the Arizona Supreme Court
the question whether a trademark licensor is strictly liable for
personal injuries caused by a defective product bearing its
trademark. In Torres, we noted that “some courts have con-
cluded that strict liability should attach to the trademark licen-
sor as one within the ‘stream of commerce’ in which the
product flows.” 1d. at 1238. We listed seven cases, as well as
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commentators, supporting this proposition and listed no cases
to the contrary. 1d. Nonetheless, the court stated, “we hesitate
prematurely to extend the law of products liability in the
absence of an indication from the Arizona courts or the Ari-
zona legislature that such an extension would be desirable.”
Id.

The discussion of strict liability in Torres also recommends
certification in this case. We noted that the Restatement (Sec-
ond) of Torts 8 402A imposes strict liability on “[o]ne who
sells any product in a defective condition unreasonably dan-
gerous to the user or consumer or to his property.” Id. at 1237
(editing in original). We further commented that under Ari-
zona law, “[s]trict liability is a public policy device to spread
the risk from one to whom a defective product may be a catas-
trophe, to those who marketed the product, profit from its
sale, and have the know-how to remove its defects before
placing it in the chain of distribution.” Id. (citations and quo-
tation marks omitted).

The majority of the panel in this case, contrary to Torres,
rushes to extend the equivalent of strict liability to the manu-
facturer of a product that the plaintiffs admit was not defec-
tive. Accordingly, there is no way that the manufacturer could
remove the “defects” before placing the item into the chain of
distribution. The majority, undaunted, seeks to impose liabil-
ity on a manufacturer because the manufacturer’s otherwise
legal marketing of a non-defective product allegedly encour-
ages an “illegal gun market.” Such a determination of a state’s
“public policy” should be made by the state’s supreme court
or its legislature, rather than imposed on a state by a federal
court exercising diversity jurisdiction.

Finally, in declining to certify this case to the California
Supreme Court, the court fails to heed the advice of the
United States Supreme Court. In Arizonans for Official
English v. Arizona, 520 U.S. 43, 75-80 (1997), the Supreme
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Court vacated our decision and chastised us for not using the
certification process.

Blending abstention with certification, the Ninth Cir-
cuit found “no unique circumstances in this case mil-
itating in favor of certification.” Novel, unsettled
questions of state law, however, not “unique circum-
stances,” are necessary before federal courts may
avail themselves of state certification procedures.
Those procedures do not entail the delays, expense,
and procedural complexity that generally attend
abstention decisions. Taking advantage of certifica-
tion made available by a State may “greatly simpli-
fy” an ultimate adjudication in federal court.

520 U.S. at 79 (citations, footnote and editing omitted).
H

In sum, I dissent on two separate but related grounds from
our decision not to take this case en banc. First, fundamental
concepts of federalism, emphasized in Torres and Arizonans
for Official English, required that we certify the questions of
California law to the California Supreme Court. We should
not reach out to create a state’s “public policy” unless there
is no alternative.

Second, the majority of the panel’s creative interpretation
of California law is wrong and will have a deleterious impact
on California, manufacturers, and the federal and state courts
in California. Common negligence concepts of duty and cau-
sation do not allow the unfortunate victims of the criminal use
of a dangerous, but not defective, product to recover from the
product’s manufacturer simply because the manufacturer’s
marketing schemes allegedly promoted a secondary market
that purportedly facilitated the illegal purchase of the product.
California law does not support this imposition of the equiva-
lent of strict liability.
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KOZINSKI, Circuit  Judge, with  whom  Judges
O’SCANNLAIN, KLEINFELD, GOULD, CALLAHAN and
BEA, join:

Imposing novel tort theories on economic activity signifi-
cantly affects the risks of engaging in that activity, and thus
alters the cost and availability of the activity within the forum
jurisdiction. In effect, it is a form of regulation administered
through the courts rather than the state’s regulatory agencies.
It is, moreover, a peculiarly blunt and capricious method of
regulation, depending as it does on the vicissitudes of the
legal system, which make results highly unpredictable in
probability and magnitude. Courts should therefore be chary
of adopting broad new theories of liability, lest they under-
mine the democratic process through which the people nor-
mally decide whether, and to what degree, activities should be
fostered or discouraged within the state. This caution applies
with particular force to federal courts, whose judges are not
appointed through the state’s political processes, and may not
even live within the states affected by their decisions. For
these reasons, and those aptly stated by Judge Callahan, |
respectfully dissent from our court’s failure to take this case
en banc.
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